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in full view. Held that, under these circumstances, the trainmen had 
a right to presume that decedent would stop, and not go on the track. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 41, Railroads, 
§ 1016.] 

5. Same. — In an action against a railroad for the death of the driver 
of a vehicle at a crossing, the fact that decedent's wagon had almost 
gotten over the crossing when it was struck, and that, if the train had 
been checked a little earlier, there would have been no collision, could 
not render defendant liable, in the absence of evidence that the train- 
men failed to exercise ordinary care to avoid the accident after de- 
cedent left a place of safety and started on the crossing. 



DURBIN v. ROANOKE BLDG. CO. et al. 
Sept. 10, 1908. 
[62 S. E. 339.] 

1. Equity — Bill of Review — Cumulative Evidence. — Where, on the 
first hearing of a suit, it was held on appeal that there was no evi- 
dence at all on a certain issue, a bill of review founded on after-dis- 
covered evidence on that issue should not be refused on the ground 
that the evidence is cumulative. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 19, Equity, 
§ 1092.] 

2. Same — Newly Discovered Evidence — Requisites. — A bill of re- 
view founded on newly discovered evidence, showing the discovery 
of evidence after the final decree was rendered and affirmed, which 
could not have been discovered before by the exercise of reasonable 
diligence, and which is not merely cumulative and is material and 
such as, if true, ought to produce on another hearing a different re- 
sult on the merits, entitles complainant to a rehearing. 

[Ed. Note — For cases in point, see Cent. Dig., vol. 19, Equity, 
§§ 1091-1094.] 



WILLIAMS' ADM'R v. NORTON COAL CO. 
Sept. 10, 1908. 
[62 S. E. 342.-] 

1. Master and Servant — Defective Machinery — Proximate Cause-. — 

Recovery cannot be had against an employer for injury to an em- 
ployee on account of defective machinery, unless the defect was the 
proximate cause of the injury. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 34, Master and 
Servant, § 162.] 

2. Same — Mines — Motormen— Contributory Negligence. — A motor- 
man in a mine was guilty of contributory negligence barring re- 



